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Winter Issue
Thank you to all the contributors 

and advertisers for supporting this 
month’s edition of the Snail.

Want to contribute  
to the next issue?

The deadline is noon on  
January 25, 2023

Send submissions to Tracy Fawdry:  
tracy@middlaw.on.ca

For advertising inquiries contact:  
admin@middlaw.on.ca

The appearance of an article or 
advertisement in the Snail is not a 

warranty, endorsement or approval by 
the Middlesex Law Association of the 
products, services or opinions therein.
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Catastrophic Impairment Law: 
Pediatric Traumatic Brain Injuries
Major change in the automatic catastrophic impairment 
designation landscape

Contributed by:   
Andrew L. Rudder, BA, LL.B, J.D. / Rudder Law Professional Corporation 

The amendment of Statutory Accident 
Benefits Schedule 34/10 (Schedule) on 
June 1st, 2016, ushered in significant 
changes, especially as it relates to 
obtaining a catastrophic impairment 
(CAT) designation as a result of a 
traumatic brain injury (TBI). The changes 
brought about the removal of the 
Glasgow Coma Scale (GCS) test as a 
means to obtain an automatic CAT 
designation with a GCS score of nine or 
less. The reason was primarily because 
of the confounding factors (i.e. tracheal 
intubation, intoxication, being too young 
to understand verbal cues, et cetera) 
inhibiting the ability to measure the three 
parameters of the GCS – eye opening, 
motor response and verbal response –, 
which called into question the validity of 
the confounded lowered GCS score as an 
indicator of brain impairment. 

The 2016 amendments to the Schedule 
also brought about a significant shift in 
how brain injured children are treated 
under the Schedule. Following the 2016 
amendments, separate provisions in 
the Schedule were created specifically 
for children, granting them the 
possibility of obtaining an automatic 
CAT designation, if the required criteria 
of the Schedule are met. The 2016 
amendments also added objective 
scientific and evidence-based criteria 
to determine who would qualify for a 
CAT TBI, such as the Kings Outcome 
Scale for Childhood Head Injury.

The separate provisions for children 
are set out in s. 3.1(1)5 of the Schedule 
and contains five disjunctive 
subparagraphs, which are applicable 

at different times. The first and 
second subparagraphs 5i and 5ii are 
applicable at “hospitalization” when 
the child is admitted as an in-patient. 
The third paragraph 5iii is applicable 
at “one month” post-MVA. The fourth 
subparagraph 5iv is applicable at “six 
months” post-MVA. Lastly, the fifth 
subparagraph 5v is applicable at “nine 
months” post-MVA. 

In 2018, my teenage client was 
involved in a MVA in Brantford, 
Ont., where she sustained a severe 
TBI, and multiple fractures to her 
spine, shoulder and elbow. She was 
admitted as an in-patient at Brantford 
General Hospital (BGH). She required 
immediate surgery on her spine, 
shoulder and elbow, so BGH sent her 
to Hamilton Health Sciences, where 
she was admitted as an in-patient 
at Hamilton General Hospital (HGH), 
which is a Level 1 trauma centre 
(L1-TC). HGH used recognized brain 
diagnostic technology to assess her, 
which showed positive findings of an 
acute subarachnoid hemorrhage in 
her interpeduncular and suprasellar 
cisterns. She was transferred to the 6 
South Surgical Trauma Centre at the 
HGH so orthopedic surgeons could 
perform surgery on her spine, rather 
than transferring her to the Regional 
Rehabilitation Centre in regard to her TBI.

In order for my client to be granted 
the automatic CAT designation she’d 
have to satisfy three criteria under 
clause 5(i) of s. 3.1(1) of the Schedule: 
1. In-patient admission to a public 
hospital in a guideline. 2. Positive 

findings of “intracranial pathology” 
that is a result of the MVA. 3. The use of 
“medically recognized brain diagnostic 
technology.” My client was initially 
denied an automatic CAT designation 
because the insurer concluded that 
she satisfied the last two criteria, 
but not the first. Why? The guideline 
referenced in the first criteria was the 
old Superintendent’s Guideline No. 
01/16 (Guideline). It had a list of the 12 
public hospitals for which in-patient 
admittance was one criterion for 
determining whether an insured child 
has a TBI. The HGH, a L1-TC, wasn’t on 
that list, so the insurer denied her a CAT 
designation.

I persuaded the insurer to grant 
my client a CAT designation, which 
increased her policy limits from $65,000 
to $1 million. I did so by digging deep 
into arcane legalities to demonstrate 
that after taking a modern approach 
to statutory interpretation, interpreting 
s. 3.1(1)5i to mean that my client 
should be denied a CAT designation, 
because she didn’t meet the first 
criterion since she was admitted as 
an in-patient to a L1-TC that was not 
on the list of 12 public hospitals in the 
old Guideline, would lead to absurd, 
inequitable and illogical consequences, 
and inconsistent outcomes in the 
CAT designation process, which 
are unfair, unreliable, inaccurate, 
inconsistent and unpredictable, and 
have discriminatory ramifications 
based on geography. I demonstrated 
that when the words of s. 3.1(1)5i are 
examined in the entire context of the 
historical evolution of the CAT definition 
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from the filing of Bill 59 on Nov. 1, 1996, 
to the filing of Ontario Regulation 
251/15 on August 26, 2015, and we use 
a broad and generous approach to 
statutory interpretation à la the contra 
proferentem rule and s. 64(1) of the 
Legislation Act, which is appropriate 
within the context of remedial and 
benefits-conferring legislation such as 
the Insurance Act and the Schedule, 
the adverse consequences or effects 
following the aforementioned 
negative interpretation of s. 3.1(1)5i 
are incompatible with both the main 
objective of insurance law and the 
purpose of insurance contracts, the 
scheme of the Insurance Act and the 
Schedule, and the intention of the 
Ontario legislature. 

In doing so, I discovered a provincial 
bureaucratic and legal glitch, so 

obscure that no one even knew it 
existed, which had the adverse effect 
of geographical discrimination. I 
vowed to change the Guideline. 
I met with representatives of the 
Financial Services Regulatory Authority 
of Ontario (FSRAO) and made 
recommendations. They adopted one 
of them. Rather than updating the list 
of 12 public hospitals to mention all 
of the current L1-TCs or Lead Trauma 
Hospitals (LTHs), FSRAO instead 
chose to deem any public hospital 
designated by Critical Care Services 
Ontario (CCSO), in partnership with the 
Ontario Ministry of Health, as LTHs. 
They’ve done so in order to “maintain 
consistency and continuity where there 
has been an administrative change 
with respect to a designated public 
hospital.”

So, FRSAO replaced the old Guideline 
with “Guideline on Public Hospitals 
and Determination of Catastrophic 
Impairment”, which interprets clause 5i 
of section 3.1(1), as it applies to “a public 
hospital named in a Guideline”. Now all 
L1-TCs, including the HGH, is included in 
the public hospital list.

 Your career should pay off properly in retirement.  
 

We are interested in acquiring your established practice.  
 

Our collaborative succession plan is unique, preserves legacy and provides 
significant ongoing revenue for your retirement planning.  

 
Email in confidence to find out more: 
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